The Fly ended up in court because people wanted to use its habitat for other purposes. That anyone would want this land, home to a notorious hazardous waste site as well as the interstate and the railroad, 4 is rather surprising. But the Fly earned the status of endangered under the Endangered Species Act (ESA) on the day before San Bernardino County planned to begin construction of a state-of-the-art hospital in the middle of the Fly's dwindling habitat. 5 The ESA prohibits the "tak[ing]" of any endangered species, 6 which has been interpreted to include "significant habitat modification or degradation where it actually kills or injures" a member of the species. 7 The county responded to the ESA's takings provision by modifying its building plans, creating an eight-acre Fly refuge, and establishing a corridor of land connecting one Fly colony to another. The county made further concessions in exchange for permission to build an electrical power station for the hospital. But when the county learned that the Fly stood in the way of its plans to redesign an intersection used by emergency vehicles traveling to the hospital, the county filed suit challenging the application of the ESA to the habitat of the Fly. The county was joined by the National Association of Home Builders (NAHB) and several other trade groups that wished to build in the Fly's habitat, and by several municipalities that complained about the Fly's interference with their financial stability, land use planning, and projects of their own. 8 Disdaining more conventional weapons for fighting flies, the county turned to the Supreme Court's decision in United States v. Lopez. 9 Lopez was the first case since the New Deal to hold that a 4. See William Booth, Developers Wish. Rare Fly Would Buzz Off. Flower-Loving Insect Becomes Symbolfor Opponents of Endangered Species Act WASH. PosT, Apr. 4,1997, at Al (noting that "the fly today shares its shrinking home with a cement quarry, a petroleum tank farm, a sewage plant and a Superfund site known ominously as the Stringfellow Acid Pits," and quoting a local official who characterized the site as "a bunch of dirt and weeds").
5. See FWS Fly Listing Decision, supra note 2; see also National Assn. of Home Builders, 130 F.3d at 1060 (Sentelle, J., dissenting) (noting that the FWS listed the Fly on the day before construction of the hospital was scheduled to begin).
federal statute exceeded congressional power under the Commerce Clause. The Gun-Free School Zones Act of 199010 suffered that fate because it fell outside all three categories of activities within the scope of the Commerce Clause: (1) the use of the channels of interstate commerce; (2) the instrumentalities of interstate commerce, or persons or things in interstate commerce; and (3) activities that have a substantial effect on interstate commerce. 1 The Act lacked a jurisdictional statement that would have limited its application to cases involving interstate commerce, Congress did not make any findings about the impact that guns near schools have on interstate commerce, and the Court itself could not see any such connection even through the lens of the deferential rational basis test. The Court's approach precluded both the narrower formulation of Justice Thomas, who criticized the extension of congressional power to activities that merely substantially affect interstate commerce, 12 and the broader formulation of Justice Breyer, who believed that guns near schools did substantially affect interstate commerce. 13 The Court responded to Justice Breyer by insisting that any Commerce Clause test must leave some activities beyond the scope of federal authority; put negatively, a test that allows Congress to regulate anything in the name of interstate commerce is contrary to the limited, enumerated powers given Congress by the Constitution.
14 Whether Lopez marks a dramatic shift in Commerce Clause jurisprudence or is instead destined to be a "but see" citation remains to be seen. The Court itself has already declined the invitation to invalidate statutes in several cases involving connections to interstate commerce that seemed even more tenuous than that in Lopez. 15 The lower federal courts have produced numerous split opinions regarding the consistency of a diverse group of federal 10. 18 U.S.C. § 922(q) (1990). 11. See Lopez, 514 U.S. at 558-59. 12. See 514 U.S. at 584-602 (Thomas, J., concurring). 13. See 514 U.S. at 618-25 (Breyer, J., dissenting). 14. See 514 U.S. at 564 (protesting that Justice Breyer's dissent was "unable to identify any activity that the States may regulate but Congress may not"); 514 U.S. at 567 (stating that the Court was unwilling to conclude that "the Constitution's enumeration of powers does not presuppose something not enumerated").
15. See, e.g [ Vol. 97:174 statutes with the Commerce Clause. 16 Federal environmental legislation has survived similar broad challenges so far, but some judges have been willing to hold that particular applications of the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) and of the wetlands provisions of the Clean Water Act violate the Commerce Clause.' 7 San Bernardino and its friends attacked the application of the ESA to the protection of the Fly against this backdrop. They lost, first in the district court and then in a 2-1 decision in the D.C. Circuit. 1 8 But unlike the district court and earlier courts to decide Commerce Clause challenges to the ESA, the three judges on the D.C. Circuit offered strikingly diverse explanations for why the ESA could -or could not -constitutionally require the protection of the Fly's habitat. Judge Wald determined that the ESA's takings provision fit within the first Lopez category -the use of the channels of interstate commerce -because Congress can con- See, e.g Ct. 866 (1997) ; United States v. Wilson, 73 F.3d 675 (7th Cir. 1995 
16.
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See United States v. Wilson, 133 F.3d 251 (4th Cir. 1997 ) (invalidating a regulation extending the jurisdiction of the Clean Water Act to waters whose degradation "could" affect interstate commerce); United States v. Olin Corp., 927 F. Supp. 1502 (S.D. Ala. 1996 (Hand, J.) (holding that CERCLA cannot be applied to an inactive hazardous waste site with no ongoing connection to interstate commerce), revd., 107 F.3d 1506 (11th Cir. 1997) ; see also Hoffman Homes, Inc. v. EPA, 999 F.2d 256,262 (7th Cir. 1993 ) (Manion, J., concurring in the judgment) (concluding that the Commerce Clause prohibits the Clean Water Act from reaching isolated wetlands). Additionally, several commentators have expressed doubts about the consistency of the ESA and other environmental statutes with the Commerce Clause postLopez. See & POL. 365, 367 (1998) (concluding that the ESA's takings prohibition is "no longer defensible as [a] proper exercise[] of congressional power under the Commerce Clause"); see also Suzanna Sherry, The Barking Dog, 46 CAsE W. Rn-s. L. Rav. 877, 881 (1996) (describing the destruction of endangered species habitat by private landowners as "an activity only speculatively related to interstate commerce"). trol the transportation of endangered species and because Congress can keep the channels of interstate commerce free from immoral uses. 19 She also found that the takings provision fit within the third category -activities that substantially affect interstate commerce -because the statute protects biodiversity for current and future interstate commerce and because the statute avoids destructive interstate competition with respect to endangered species. 20 Judge Henderson's concurrence agreed only that the statute satisfied the third category, albeit for different reasons than those articulated by Judge Wald. 2 ' Judge Sentelle would have held that the ESA cannot be constitutionally applied to the habitat of the Fly because the case fell outside all of the Lopez categories. 22 The explanation for their different explanations, in turn, is quite simple: each of the D.C. Circuit judges focused on a different question. Judge Wald asked whether there was a sufficient relationship between endangered species and interstate commerce, concluding that there was. Judge Henderson asked whether there was a relationship between the hospital and interstate commerce, again concluding that there was. By contrast, Judge Sentelle asked whether there was a relationship between the Fly and interstate commerce, concluding that there was not.23
This article explores who asked the right question. Whether the Commerce Clause empowers Congress to protect the habitat of the Fly depends upon the kind of connection to interstate commerce that is required. As discussed in Part I, the ESA constitutionally protects the habitat of the Fly if the appropriate inquiry examines the relationship between endangered species and interstate commerce, or the relationship between the hospital (or the housing developments sought by the NAHB) and interstate commerce. If, on the other hand, there must be a relationship between the Fly and See 130 F.3d at 1060-67 (Sentelle, J., dissenting) . 23. This is somewhat of an exaggeration insofar as Judge Wald did note the impact of the hospital on interstate commerce, see 130 F.3d at 1048, while Judge Henderson relied upon the narrower view of the impact of endangered species on interstate commerce as an alternative basis for her concurrence see 130 F.3d at 1058-59. I describe their focus as being on endangered species or the hospital, respectively, because Judge Wald spent much more time discussing endangered species than the hospital, whereas Judge Henderson's opinion gave the two topics about equal weight despite the nearly exclusive focus on endangered species adopted by the other courts and commentators to consider the question. See, e.g., Building Indus. Assn. v. Babbitt, 979 F. Supp. 893, 906-08 (D.D.C. 1997 ) (explaining the relationship between endangered species and interstate commerce); Johnson, supra note 17, at 77-82 (focusing on the relationship between endangered species and interstate commerce). [Vol. 97:174 interstate commerce, the lack of such a relationship dooms the application of the ESA to the habitat of the Fly. The same result would obtain for the hundreds of other species that are not involved in, and exert no influence on, interstate commerce.
That these questions are raised in the context of the protection of an endangered species should not be surprising. Unlike the activities at issue in most of the Court's Commerce Clause cases, there is no commerce in the Fly: no one buys it, sells it, or uses it to travel interstate. It is, quite simply, noncommercial. Yet Congress places a tremendous value on the protection of all endangered species, 24 so Congress wants to prevent the Fly from disappearing from the earth, whether or not the Fly ever plays a noticeable role in human affairs. The Commerce Clause dilemma is whether Congress has the power to protect something that is very rare, very valuable, and seemingly entirely uninvolved with commerce between the states. It is a dilemma that transcends the preservation of endangered species and implicates federal efforts to protect historic buildings, scenic landscapes, works of art, and other valuable resources.
It is also a dilemma that has received little attention. The many pages that have been written regarding the proper understanding of the Commerce Clause have largely addressed the meaning of "commerce," the appropriate judicial role with respect to the clause, and similarly abstract questions. Those are not my concerns here. Indeed, while I presuppose the existence of some judicial role in this context, I also am willing to assume that both Auth. v. Hill, 437 U.S. 153, 174,184 (1978) (observing that Congress wanted to afford endangered species "the highest of priorities" and to "reverse the trend toward extinction, whatever the cost").
25. 317 U. S. 111 (1942) .
ing "similar" activities. 26 The question raised by the Fly case is whether a statute based on a broader aggregation can constitutionally be applied to a narrow category that lacks the required substantial relationship to interstate commerce. If Congress can treat all endangered species alike and thereby regulate every species despite its lack of any connection to interstate commerce, then the scope of the Commerce Clause will be truly unlimited. I doubt Congress can do so. Second, section II.B asks whether Congress can rely upon the potential effect that an activity will have on interstate commerce. There are powerful reasons why Congress would want to do so: the value of many endangered species, for example, may not be known for years to come. Yet this seems problematic because it, too, could allow Congress to regulate anything because anything might affect interstate commerce someday. I suggest a middle ground that would empower Congress to act only if it can point to evidence providing a reasonable basis for believing that a particular resource will contribute to interstate commerce one day. Third, section II.C considers which activity must be related to interstate commerce. The choice of activities is important precisely because it often determines whether there is a sufficient relationship to interstate commerce to trigger the Commerce Clause. The problem is deciding whether the congressional means must be related to interstate commerce, or the congressional ends, or either, or both. choices raise a number of questions about the necessary relationship to interstate commerce. These questions produce conflicting answers, so the fate of the ESA's protection of the Fly's habitat depends on which is the right question to ask.
A. The Relationship Between the Fly and Interstate Commerce
The Actual Relationship Between the Fly and Interstate Commerce
Suffice it to say that the Fly does not offer a noticeable contribution to the economy of San Bernardino County or anywhere else. The Fly does not possess any known medical value. Tourists do not flock to see it. People do not eat it. Scientists have searched in vain for any contributions that the Fly makes to human life. It is not the subject of the popular imagination or a key performer in the popular culture. 27 Nonetheless, the government bravely suggested that the Fly was active in interstate commerce, and the district court agreed. That relationship was revealed by (1) the exhibition of the Fly in at least three museums located outside of California, (2) at least two instances where people outside of California purchased a Fly via an insect sales catalog, (3) people who traveled to California to observe and study the Fly, and (4) articles about the Fly in scientific journals3 8 These are relationships to interstate commerce, but it is hard to maintain that they are the substantial relationships needed to invoke the Commerce Clause. Nor would other hypotheticalbut easily manufactured -relationships suffice. The fact that I have plane tickets in hand to travel to California to visit the Fly may get me standing to object to any action that would harm the 27. Of course all flies suffer from this last indignity, not just the Delhi Sands FlowerLoving Fly. See FLY DnA.Fr REcoVERY PLAN, supra note 2, at 35 (proposing a public relations campaign "aimed at dispelling the public's automatic association with, and disdain for, house flies"). For some of the rare instances in which flies have gained some popular attention, see THE FLY (Twentieth Century Fox Film Corp. 1986 30 The Cowhead Lake tui chub is a three inch minnow with no known commercial or recreational value that is found only in one three mile stretch of water in rural northern California. 31 The Deseret milk-vetch is even more reclusive, thought to be extinct for seventytwo years prior to its rediscovery on one 300-acre site in central Utah. 32 There are many such species that survive only in one state, that were long thought to be extinct, that are quite similar in function to other species, or for which there is no discernible commerce -and there are some species that possess all of those characteristics. Indeed, the litigation over the Fly itself has already prompted landowners to claim that the federal government lacks the authority to list the Illinois cave amphipod because that species does not af- demands a large number of species but no one species in particular. Judge Wald wrote that "diminishing a natural resource that could otherwise be used for present and future commercial purposes" ties all species, including the Fly, to interstate commerce. 37 More sarcastically, Judge Sentelle's concern about the consequences that would follow if a Fly splattered on the windshield of a car would become even greater if the car was traveling across state lines. 38 Each of these arguments relies upon the effect that the Fly could have on interstate commerce. There is no evidence to support any of the claims at this time. Thus Judge Henderson objected that "it is possible that no endangered species will ever realize an uncertain potential medical or economic value. ' 39 But it would be presumptuous to contend that we know everything there is to know about the Fly and its relationship to natural processes or human activities. Indeed, the unknown benefits of a species are routinely cited as a reason for protecting the species, even when we have not identified There is a substantial relationship between endangered species writ large and interstate commerce. Congress stated that the ESA is necessary because "species of fish, wildlife, and plants are of esthetic, ecological, educational, historical, recreational, and scientific value to the Nation and its people." ' 41 Consider each of these values. The esthetic and recreational worth of endangered species is demonstrated by the millions of people who travel to see whales, bald eagles, grizzly bears, whooping cranes, and other rare animals throughout the country. Such ecotourism accounts for billions of dollars annually in the surrounding communities. 42 The ecological value of endangered species refers to the role that animals and plants play in promoting air and water quality, regulating the climate, removing unwanted pests, creating and protecting soil, controlling floods and droughts, pollinating crops, protecting the earth from ultraviolet rays, and dispersing seeds and nutrients. 43 No. 91-526, at 3 (1969) , reprinted in 1969 U.S.C.C.A.N. 1413, 1415; MANN & PLUMMER, supra note 40, at 120-21 ("Bark from the white willow gave us salicin, an ancient version of aspirin; the Grecian foxglove provided digoxin, a cardiac medication; bear bile is the origin of ursodiol, a gallstone dissolver; deadly nightshade led to atropine, an eye dilator and anti-inflammatory; the velvet bean produced L-dopa, a treatment for Parkinson's disease; and everyone knows the story of penicillin, the bacteria slayer discovered accidentally in a mold."); EDWARD 0. WILSON Resources, 104th Cong. 190 (1995) (quoting the statement of the National Wildlife Federation); see also Norman Myers, Biodiversity's Genetic Library, in NATURE's SERVICES, supra note 43, at 256-59 (describing how wild corn, wild rice, and other rare species can provide food to humans).
48. See generally Nagle, supra note 42, at 1216-47 (recounting the moral, ethical, and religious arguments for protecting endangered species).
49. Both sides in the Fly case contended that the case had ramifications for all endangered species that live in only one state, though they never explained why species that live in more than one state are so plainly within the scope of congressional jurisdiction. A similar rule exists with respect to federal regulation of wetlands under the Clean Water Act: if a migratory bird crosses state lines to a particular body of water, that trip places the water within the scope of congressional power. See Elaine Bueschen, Comment, Do Isolated Wetlands Substantially Affect Interstate Commerce?, 46 AM. U. L. REv. 931, 941-43 (1997) . Why the movement of the species themselves, the utilitarian values cited by Congress when it enacted the ESA provide ample grounds for concluding that the protection of endangered species bears a substantial relation to interstate commerce.
The Relationship Between Each Endangered Species and Interstate Commerce
The Commerce Clause would plainly be inadequate as a constitutional basis for the ESA if each protected species were required to possess an actual medicinal, nutritional, or other specific value. The countless benefits provided by endangered species as a class do not mean that every endangered species offers utilitarian benefits. Most species are of no nutritional value to humans. Efforts to identify plants and animals with medicinal uses have identified far more useless species than helpful ones. Tourists are far more likely to visit bald eagles or manatees than fairy shrimp or the Deseret milkvetch. In short, "biodiversity as a whole has overwhelming utilitarian value, but most individual species do not." 50 Nonetheless, there are two ways to try to tie every endangered species to interstate commerce: the ecosystem argument and the biodiversity argument. The ecosystem argument relies upon the ecological truism that the loss of any individual species affects the ecosystem of which it is part. 51 The argument has several problems.
the fact that a bird or animal crosses state lines of its own volition and without being itself an object of interstate commerce is sufficient for Commerce Clause purposes remains unexplained. See Cargill, Inc. v. United States, 516 U.S. 955, 958 (1995) (Thomas, J., dissenting from denial of cert.) (opining that the assumption that "the self-propelled flight of birds across state lines creates a sufficient interstate nexus to justify the Corps' assertion of jurisdiction over any standing water that could serve as a habitat for migratory birds ... likely stretches Congress' Commerce Clause powers beyond the breaking point"). Constitute "Takings"?, 80 IowA L. REv. 297, 298 (1995) (acknowledging that "endangered species are, for the most part, no more aesthetically attractive than other species, provide little historical insight, and are on the margins of recreational demand and scientific discovery"); Nagle, supra note 42, at 1211-16 (describing the lack of utilitarian value of most species in greater detail); Zygmunt J.B. Plater, The Embattled Social Utilities of the Endangered Species Act -A Noah Presumption and Caution Against Putting Gasmasks on the Canaries in the Coalmine, 27 ENvTL. L. 845, 851, 853 (1997) (describing the utilitarian reasons as "makeweights," and suggesting that the utilitarian arguments are "valid, but seem to be somewhat leveraged, grasping at straws. The vast majority of endangered species probably will not cure cancer.").
51. See National Assn. of Home Builders v. Babbitt, 130 F.3d 1041, 1052 n.11 (D.C. Cir, 1997 ) (Wald, J.) (explaining that "every species has a place in the ecosystem"); National It appears to exaggerate the indispensability of each species within an ecosystem. Biologists believe that species come and go all the time, so it is hard to contend that the disappearance of any one species is catastrophic. Nor does the ecosystem argument explain why we need to protect a species that we think we can do without, or a species that we thought we were doing without already. For example, the nearest relative to the Fly is extinct, with no apparent effect on the ecosystem, let alone interstate commerce. 52 Similarly, several of the species recently proposed for listing as endangered by the Fish and Wildlife Service were long thought to be extinct, again without any noticeable adverse consequences for their ecosystem or for interstate commerce. 5 3 It is hard to imagine how a species that has a minor effect on the functioning of its ecosystem nonetheless exerts a substantial effect on interstate commerce.
And even if a species plays a key role in its ecosystem, the ecosystem argument connects the species to interstate commerce only if the ecosystem itself contributes to that commerce. 5 4 An isolated ecosystem may not provide such contributions. Moreover, as Mark Sagoff argues, the very notion of a static ecosystem is itself problematic. 5 5 If the Fly disappears, the ecosystem will change. But if the Fly does not disappear, the ecosystem will change. And if Assn. of Home Builders, 130 F.3d at 1059 (Henderson, J., concurring) (agreeing that "[g]iven the interconnectedness of species and ecosystems, it is reasonable to conclude that the extinction of one species affects others and their ecosystems and that the protection of a purely intrastate species (like the Delhi Sands Flower-loving Fly) will therefore substantially affect land and objects that are involved in interstate commerce").
52. See FWS Fly Listing Decision, supra note 2, at 49,881 (describing the apparent extinction of the El Segundo Flower-Loving Fly from its historic home in southwestern Los Angeles County); Brief for Amici Curiae Center for Marine Conservation, Defenders of Wildlife, Environmental Defense Fund, National Audubon Society, and World Wildlife Fund at 3, National Assn. of Home Builders v. Babbitt, 130 F.3d 1041 (D.C. Cir. 1997) we manage to actually increase the population of the Fly, the ecosystem will change too. Something more, then, is needed to ground the Fly's Commerce Clause connection on the health of the ecosystem of which it is a part.
The ecosystem argument works if a species is crucial to an ecosystem that plays a role in interstate commerce. The brief filed by the environmental groups intervening on behalf of the Fly claims just such a connection among the Fly, the Colton Dunes ecosystem of which it is a part, and the broader economy. 5 6 The Fly serves at least two functions within the Colton Dunes: it pollinates two native species of plants, and its disappearance sounds an alarm that the ecosystem itself is in danger. 5 7 The Colton Dunes is important as one of a decreasing number of isolated ecosystems that are crucial to the development of new species. The preservation of the Fly will assure the preservation of the Colton Dunes, and the preservation of isolated ecosystems like that one provides the requisite nexus to interstate commerce. But there is no evidence that the Colton Dunes itself is substantially related to interstate commerce; its significance lies as a representative example of an isolated ecosystem. The ecosystem argument on behalf of the Fly, therefore, requires a showing that isolated ecosystems in general are a permissible object of Commerce Clause legislation, even absent a relationship between the Fly's own ecosystem and interstate commerce.
Judge Wald and Judge Henderson relied upon a second approach for connecting each endangered species to interstate commerce. The biodiversity argument insists that the availability of a large number of animal and plant species has a substantial effect on interstate commerce. 58 Each species is important under this argument because it is the number of species that matters, not the characteristics of any particular species. Biodiversity is valuable 56. See Envtl. Brief, supra note 52, at 4, 14. 57. The "canary-in-the-mine" function of endangered species refers to the way in which the loss of one species may serve as an early warning that the rest of the ecosystem is in danger. See Nagle, supra note 42, at 1210-11. It is one of the most common justifications for the protection of all endangered species. See id. at 1213 (citing sources).
58. See National Assn. of Home Builders v. Babbitt, 130 F.3d 1041,1050 (D.C. Cir. 1997) (Wald, J.) (concluding that "one of the primary reasons that Congress sought to protect endangered species from 'takings' was the importance of the continuing availability of a wide variety of species to interstate commerce"); 130 F.3d at 1052 (Wald, J.) (noting that "current and future interstate commerce ... relies on the availability of a diverse array of species"); 130 F.3d at 1053 n.14 (Wald, J.) (asserting that "biodiversity has a real, substantial, and predictable effect on ... interstate commerce"); 130 F.3d at 1058 (Henderson, J., concurring) (agreeing that "the loss of biodiversity itself has a substantial effect on our ecosystem and likewise on interstate commerce"). [VCol. 97:174 because it improves the probability that we will find a species that possesses the medicinal, nutritional, or other benefit that we seek. The likelihood of finding a cure for AIDS or for cancer is greater if there are millions of species of plants to investigate for possible resources instead of only hundreds of species of plants available. Biodiversity's value is further demonstrated by the consequences of its absence. Certain kinds of species provide services that would be lost even if most other species survived. For example, the Fly is one of a decreasing number of "native pollinator" species that pollinate crops throughout the country. 59 If the number of such native pollinator species drops, the billions of dollars of ecological services they provide will drop too. 60
C. The Relationship Between the Hospital and Interstate Commerce
The Fly is competing with people who want to occupy its habitat. San Bernardino County chose the site for its new regional hospital, and it then needed an electrical power station and a redesigned intersection to serve the hospital. The construction of the hospital presumably used materials and workers from outside of California, and once operating the hospital certainly expected to attract employees, patients, and students from other states as well. 61 The electrical substation constructed in the Fly's habitat no doubt possessed similar connections to interstate commerce. 62 So would the proposed redesigned traffic intersection. 63 The Fly's habitat also lies within an enterprise zone established to facilitate commercial investment in the area. 64 The residential housing developers could be expected to rely upon similar out-of-state materials and 59. See Envtl. Brief, supra note 52, at 4 (crediting the Fly with pollinating buckwheat, and perhaps croton and telegraph weed as well); id at 14 (noting that "cashews, squash, mangos, cardamon, cacao, cranberries, and highbush blueberries are pollinated primarily by wild insects"). personnel if they were allowed to proceed with their planned construction at the site.
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These connections to interstate commerce match the relationships that the Court held sufficient in the cases challenging the Civil Rights Act of 1964. The fact that seventy-five percent of the guests of the Heart of Atlanta Motel were from outside of Georgia and the proximity of the motel to two interstate highways provided the necessary substantial effect on interstate commerce. 66 The purchase of forty-six percent of its meat from a local supplier who obtained it from outside of Alabama placed Ollie's Barbeque within the scope of the Commerce Clause power. 67 The construction of the hospital, electrical substation, traffic intersection, and housing developments in the Fly's habitat are thus substantially related to interstate commerce.
The foregoing discussion reveals three clear relationships to interstate commerce: (1) endangered species generally are substantially related to interstate commerce by virtue of the many utilitarian roles that they perform; (2) someday the Fly could have a substantial effect on interstate commerce; and (3) the county hospital and the housing developments desired by the NAHB would rely upon materials, employees, and other connections to interstate commerce. By contrast, the Fly itself does not have an actual, substantial effect on interstate commerce, notwithstanding the slight connections that the government advanced and the district court cited. Whether every endangered species is connected to interstate commerce because every species plays an irreplaceable role in its ecosystem is harder to judge. There appear to be many species without which the ecosystem and interstate commerce would continue unaffected, but Congress apparently concluded otherwise, and that might be sufficient for a court applying the deferential rational basis test. The biodiversity argument offers an even more convincing way of emphasizing the importance of the preservation of every species. But the fact that the answers to these questions are not all the same shows that the constitutionality of applying the ESA's tak- ings provision to the development of the Fly's habitat depends upon the question a court asks.
II. Ti RIGirr QUESTION
That brings us to the "Jeopardy" portion of the article. Having answered the questions posed above, it remains to determine the appropriate question. This choice of questions requires consideration of three more questions. First, what is the appropriate level of aggregation when comparing an activity to interstate commerce? Second, can a potential effect on interstate commerce ever qualify as a substantial effect? Third, what is the activity that must be connected to interstate commerce? Surprisingly, the abundant Commerce Clause litigation and literature has not resolved any of these issues. Lopez and the New Deal cases direct their attention elsewhere, as do most academics. Yet these questions offer the possibility of greatly expanding or reducing the scope of the Commerce Clause, thereby advancing through the back door arguments that constitutional precedent and theory block directly.
Each of these questions can be answered in a way that affirms the exercise of federal jurisdiction over the Fly's habitat and countless other activities wholly unrelated to environmental law, but only if one is willing to abandon the Court's insistence in Lopez that an appropriate test for the Commerce Clause cannot justify federal legislation of everything. 6 I will not abandon that principle because it lies at the heart of Lopez. 69 There are, of course, strong arguments against that principle and against Lopez itself. Perhaps the Court's insistence that there must be some activities that lie outside the scope of the Commerce Clause is inconsistent with the terms of the Commerce Clause itself, as Robert Nagel has argued. 70 Perhaps another test would better capture the meaning or purpose of the Commerce Clause. 71 Or perhaps it would be wise for the 68. See supra text accompanying note 14; see also National Assn. of Home Builders, 130 F.3d at 1064 (Sentelle, J., dissenting) (reading Lopez to require that "the rationale offered to support the constitutionality of the statute... has a logical stopping point so that the rationale is not so broad as to regulate on a similar basis all human endeavors, especially those traditionally regulated by the states") (citing United States v. Wall, 92 F.3d 1444 , 1455 -56 (6th Cir. 1996 So viewed, the aggregation of all endangered species and the reliance upon the Fly's unknown future effect on interstate commerce become problematic because both arguments would justify any federal legislation. Consideration of the effect of the hospital, the traffic intersection, and the construction of housing within the Fly's habitat would be acceptable because that approach posits other activities that lie outside of the scope of congressional power. That means, however, that those other activities -especially the proverbial children walking barefoot through the Fly's habitatcould not be regulated by Congress, and an application of the ESA's takings provision in that context would be unconstitutional.
A. The Aggregation Problem
The Commerce Clause empowers Congress to regulate three categories of activity provided that it identifies an adequate relationship to interstate commerce. One way in which Congress can ensure this relationship is by including a jurisdictional provision limiting the law's scope to activities that are substantially related to interstate commerce. The regulations governing the Clean Water Act, for example, rely on such a provision to guarantee that a regulated body of water has the necessary relationship to interstate commerce. 73 available to Congress is to make findings about the effect of members of the category on interstate commerce. The ESA contains several findings about the importance of endangered species 74 and about the effects of commercial activity on endangered species, 75 but no findings which describe the effects of endangered species on interstate commerce. The findings in the ESA's legislative history are more helpful, though, reciting the importance of biodiversity in providing potential resources for commerce, medicine, and other human activities. 76 To no one's surprise, Congress neglected to make any findings about the Fly, so the authority to regulate the Fly's habitat depends upon Congress's ability to act based on the cumulative effect of other endangered species and of biodiversity as a whole.
At first glance, this would seem to be easy because of Wickard v. Filburn. 77 For better or worse -and the Lopez majority would side with those saying "worse" 78 -Wickard has come to stand for the proposition that the constitutionality of an exercise of congressional power under the Commerce Clause is measured not by an isolated examination of each individual's actions, but by the aggregate effect of all similarly situated actors. This reading of Wickard emphasizes that even if the Fly does not exert a substantial effect on interstate commerce, it is but one of many endangered species whose collective effect on interstate commerce is unquestionably substantial.
That comparison blurs the kind of aggregation that the Court employed in Wickard. The statute that Roscoe Filburn was accused of violating -the Agricultural Adjustment Act of 1938 -regulated the marketing of tobacco, corn, cotton, rice, peanuts, and F. Supp. 1081 Supp. ,1087 Supp. (D.N.D. 1992 . But see United States v. Wilson, 133 F.3d 251,255-57 (4th Cir. 1997); Hoffman Homes, Inc. v. EPA, 999 F.2d 256, 260-62 (7th Cir. 1993 wheat. 79 The specific regulation that applied to Filburn governed only wheat. In 1941, Mr. Filburn harvested 239 more bushels of wheat than he was allowed by that regulation, but he contended that the extra amount was not involved in interstate commerce because he used it on his own farm for livestock feed and for other personal consumption. Justice Jackson's opinion for the unanimous Court rejected that argument because the effect of wheat grown for personal consumption had an effect on interstate commerce by deflating the demand for -and thus the price of -wheat grown elsewhere. 80 Moreover, the government presented evidence that wheat grown for personal consumption was "the most variable factor in the disappearance of the wheat crop," with more than twenty percent of the wheat grown in the United States used for such personal consumption. 8 ' The cumulative effect of wheat grown for personal use did, therefore, yield a substantial effect on interstate commerce.
That result depended upon an aggregation of the wheat grown by Filburn for his personal use coupled with the wheat grown by all other farmers for their personal use. The relevant category, then, was "all wheat grown by farmers for their personal use." This was not the broadest possible category. A broader category consistent with the reach of the statute would have been "all tobacco, corn, cotton, rice, peanuts, and wheat grown by farmers for their personal use." An even broader category -albeit one that moves beyond the commodities covered by the statute -would have encompassed "all agricultural products produced by farmers for their own personal use." In other words, the interstate commerce effect would be measured by adding Filburn's wheat to Filburn's milk and chicken and eggs, 82 to the produce of Iowa corn farmers and North Carolina tobacco growers and California rice farmers. And it is that step that is required to move from the Fly to all endangered species.
Judge Wald appeared to accept the government's argument in National Assn. of Home Builders that the appropriate level of aggregation is "all endangered species," the class subject to the ESA's 79. See Robert L. Stem, The Commerce Clause and the National Economy, 1933 -1946 , Part Two, 59 HARV. L. Rnv. 883, 901 (1946 [Vol. 97:174 takings provision. 8 3 Wickard, however, did not go so far as to aggregate all of the statutorily regulated crops with Mr. Filburn' s wheat. Judge Wald further asserted that Wickard is analogous to the Fly case because Congress enacted the ESA to regulate the quantity of species, whereas Wickard involved the quantity of wheat. 8 4 She is correct that Congress was concerned about the quantity of species and that the ESA was designed to protect that amount. But as applied to the Delhi Sands Flower-Loving Fly, the contested provision of the ESA prohibits the taking of any individual Fly, whether or not the loss of that Fly will result in the extinction of the species. To be sure, Congress might well want to ban the taking of any Fly because the loss of any individual Fly poses a serious threat to the existence of the species. 8 5 That, however, is a slightly different argument than the one advanced by Justice Jackson. Wickard found the requisite connection between interstate commerce and the wheat consumed by Mr. Filbum on his own farm because there was a relationship between the nationwide demand for wheat and the amount of wheat grown for personal use by Mr. Filburn and others similarly situated. By contrast, if San Bernardino County's hospital or a new housing development wipes out one or more Flies without extinguishing the species, there will still be the same number of species. The analogy to Wickard requires an additional step: it is not sufficient to show that the activities of the county and the home builders and all similarly situated parties will affect the number of Flies, but one must also show that their actions will affect the number of species. Extinction, in other words, affects interstate commerce, but the loss of an individual Fly does not. The precarious survival of the Fly suggests that such a fate might quickly ensue from the loss of one or more Flies, but the Court has indi-83. See National Assn. of Home Builders v. Babbitt, 130 F.3d 1041, 1046 (D.C. Cir. 1997) (Wald, J.) (describing the class to be aggregated as "all similarly situated endangered species"); U.S. Brief, supra note 28, at 27 (asserting that "[tlhe appropriate analytical framework aggregates the effects of all conduct within the class of activities regulated by the challenged statutory provision"). It is conceivable that Judge Wald meant to refer to a narrower class limited to "similarly situated" endangered species, but she offered no indication of what qualified a species as "similarly situated" to the Fly. have a substantial negative effect on interstate commerce. Thus, the biodiversity rationale offered here provides support for the Endangered Species Act only insofar as the Act prevents activities that are likely to cause the elimination of species."). Note that according to the government, the opponents of the Fly "appear to concede that if the restrictions of the [ESA] are lifted, the Fly will become extinct." U.S. Brief, supra note 28, at 35 n.17. cated a decided reluctance to add any inferences beyond those already made in Wickard.
See National
6
The disagreement between Judge Wald and Judge Sentelle about whether the protection of the Fly's habitat depends upon the interstate effect of endangered species or of the Fly captures but two of the possible levels of aggregation. Consider the different categories that Congress could adopt in an effort to protect the Fly: (1) An individual Delhi Sands Flower-Loving Fly -Congress could decide to protect one individual, and presumably very special, Fly. That Congress would take this step for an insect that is visible for only two weeks is doubtful, but it is more plausible that another animal might receive such consideration. Certain individual animals, like Hsing-Hsing, the panda at the National Zoo, are objects of particular attention apart from their species. (2) A specific population of the Fly -Congress could act to protect one colony of Flies without extending that protection to other colonies. In fact, the ESA extends its protections to specific populations of wildlife and fish species that are endangered even if other populations of the species are thriving, but insects are not eligible for such treatment. 87 (3) The Fly -Congress could pass the Delhi Sands Flower-Loving Fly Act, protecting the survival of the Fly and only the Fly. Obviously, such a statute has not yet joined the U.S. Code, but analogous statutes already exist. Congress enacted a Bald Eagle Protection Act to provide special protection to that one species. 88 (4) All flies -The next largest aggregation would protect all species of flies. This legislation could either protect every fly species from extinction, or more broadly, it could protect all flies from 86. The final paragraph of the Court's decision in Lopez explains that a decision upholding the challenged statute would require the Court to pile inference upon inference in a manner that would bid fair to convert congressional authority under the Commerce Clause to a general police power of the sort retained by the States. Admittedly, some of our prior cases have taken long steps down that road, giving great deference to congressional action.... The broad language in these opinions has suggested the possibility of additional expansion, but we decline here to proceed any further. United States v. Lopez, 514 U.S. 549, 567 (1995) (citations omitted). Wickard was one of the "prior cases" referred to by the Court, see Lopez, 514 U.S. at 556; indeed, the Court described Wickard as "perhaps the most far reaching example of Commerce Clause authority over intrastate activity." Lopez, 514 U.S. at 560.
87. See 16 U.S.C. § 1532(16) (1994) (defining "species" to include "any distinct population segment of any species of vertebrate fish or wildlife which interbreeds when mature"); see also, e.g., Endangered and Threatened Wildlife and Plants; Threatened Status for the Alaska Breeding Population of the Steller's Eider, 62 Fed. Reg. 31,748 (1997) (quoting Lopez, 514 U.S. at 575 (1995) (Kennedy, J., concurring)). The Court, however, has yet to rely on the teachings of federalism to guide its Commerce Clause aggregation deci-gress can satisfy the Commerce Clause simply by choosing a broad category of activities whose aggregate effect on interstate commerce is substantial. 94 In that light, the congressional findings about the effects of endangered species generally do not preclude a Commerce Clause objection to the use of the takings provision to regulate the Fly's habitat, or the habitat of any other species with minimal connections to interstate commerce. Suppose, for example, that Congress wanted to protect HsingHsing, the panda in the National Zoo, and that it enacted two statutes to achieve that end. The Hsing-Hsing Preservation Act, which makes it illegal to harm Hsing-Hsing, could be supported by findings that people come from around the country to visit the pandas in the National Zoo. The Earth Preservation Act, which makes it illegal to damage or interfere with any of the natural objects of the earth, could be defended by findings recording the substantial effect that water, geological formations, animals, and other natural objects have on interstate commerce. Either law could be constitutionally applied to a poacher who shot Hsing-Hsing in the National Zoo; the panda's connection to interstate commerce is manifest. Obviously, though, the Earth Preservation Act would cover a host of other activities. It could, for example, be applied to a Minnesota company that discharged toxic pollutants into the Mississippi River to the detriment of businesses and residents in numerous states downstream. The more difficult Commerce Clause case would involve the application of the Earth Preservation Act to an activity that itself lacked a substantial relationship to interstate commerce, say a woman who mowed her lawn, thereby damaging a natural object of the earth. Absent any relationship between the particular natural object -her lawn -and interstate commerce, that application would seem to fall beyond the scope of the Commerce Clause. 95 If so, then absent any relationship between the Fly and interstate commerce, the fact that other endangered species are sions. See STONE ET AT-, supra note 26, at 226 (observing that the Court's leading Commerce Clause decisions "do not discuss the values of federalism as the basis for the choices they make" about the appropriate level of aggregation).
94. See United States v. Bird, 124 F.3d 667, 676 (5th Cir. 1997 ) (rejecting the government's claim that "Congress need only identify a broad 'class of activities' and determine that, viewed in the aggregate, the class 'substantially affects' interstate commerce," and insisting instead that something relevant must connect the separate incidents and their effects on interstate commerce), cert. denied, 118 S. Ct. 1189 Ct. (1998 ; United States v. Lopez, 2 F.3d 1342 , 1367 (5th Cir. 1993 ) (contending that a "limiting principle must apply to the 'class of activities' rule, else the reach of the Commerce Clause would be unlimited, for virtually all legislation is 'class based' in some sense of the term"), affd., 514 U.S. 549 (1995)).
95. The other possibility is that Congress could focus on the interstate connections of the lawnmower instead of the lawn. See infra text accompanying notes 139-44.
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The biodiversity argument advanced by Judge Wald and Judge Henderson suffers from the same flaw. It is no doubt true, as they claim, that the loss of any species will diminish the number of resources available for interstate commerce. 96 It is also true, though, that any action that harms the earth could diminish the resources available for interstate commerce. The biodiversity argument comes close to saying that because the earth is necessary for interstate commerce, anything that adversely affects the earth can be regulated by Congress. Indeed, any action that harms anything can be said to affect interstate commerce because it is hard to imagine anything that could not serve as a resource used in interstate commerce. Such a loss of resources argument proceeds from the same premises that would justify the application of the Earth Preservation Act to any human activity. It would, in short, allow Congress to do anything.
That is not to say that a regulated party can escape the Commerce Clause by placing itself in a narrow category that includes only activities that do not affect interstate commerce. That ploy has not worked. 97 But suppose that Congress itself were to choose a narrow category. If Congress passed a Delhi Sands Flower-Loving Fly Act that specifically sought to preserve the habitat of the Fly, and only the Fly, then the aggregation principle would not save that statute. Assuming that any congressional findings accompanying a statute directed at the Fly would discuss that species instead of endangered species in general, the case for linking the Fly to interstate commerce fails. 98 But if Congress lacks the power to protect the Fly's habitat by enacting a statute specifically designed to achieve that goal, the case for allowing the ESA to be applied to the Fly's habitat would result in Congress being able to accomplish through a broad statute what it could not do with a narrow one. Something is 96. See supra text accompanying notes 58-60. 97. See, e.g., United States v. Hicks, 106 F.3d 187, 190 (7th Cir. 1997 ) (Posner, J.) (rejecting a narrow aggregation under the federal arson statute because "[c]ategorize finely enough and the interstate effects evaporate and the statute is nullified"), cert. denied, 117 S. Ct. 2425 Ct. (1997 Proyect v. United States, 101 F.3d 11, 14 (2d Cir. 1996 ) (refusing to characterize the appropriate category as the cultivation of marijuana without the intent to distribute because "[a]ny class of economic activities could be defined so narrowly as to cover only those activities that do not have a substantial impact on interstate commerce"); United States v. Pozsgai, 999 F.2d 719, 734 (3d Cir. 1993 ) (contending that Wickard does not require "a showing of local or regional aggregation," and thus evaluating the cumulative effects of filling wetlands across the country).
98. The case would succeed if the biodiversity argument was available, but there are difficulties confronting that argument. See supra text accompanying note 96. odd about conditioning the Commerce Clause power to accomplish a certain goal on Congress legislating far more broadly than necessary.
Odd or not, a prominent strand in Commerce Clause jurisprudence leads toward that result. Judge Wald defended her focus on endangered species generally as sufficient to justify the regulation of the Fly's habitat by quoting part of the Court's admonition that "where a general regulatory scheme bears a substantial relation to commerce, the de minimis character of individual instances arising under the statute is of no consequence." 99 Or as the Court put it when it upheld the application of the federal loansharking statute to a local extortionist in Perez v. United States, 100 if a statute regulates a "class of activities ... within the reach of the federal power, the courts have no power 'to excise as trivial, individual instances' of the class."' 1 0 1 Both statements recognize that Congress is not only empowered to regulate interstate commerce, but also to enact statutes that are necessary and proper to effectuate that power. The ESA establishes a general regulatory scheme that is related to commerce, so the intrastate and noncommercial nature of the Fly (and other species) could be irrelevant.
The reading of both statements needed to make the particular characteristics of the Fly irrelevant raises a number of problems. Both statements depend upon the same broad reading of the activities that can be aggregated under Wickard described above. The contention that Congress can regulate trivial and de minimis activities that are unrelated to interstate commerce sheds some light on an unexplained phenomenon: the absence of successful as-applied challenges in Commerce Clause cases. Most constitutional litigation is divided into facial challenges to an entire statute and individual challenges to particular applications of the statute, with the failure of a facial challenge in no way precluding a subsequent as-applied challenge. Not so in Commerce Clause cases. Courts often say that they are considering the constitutionality of a particular application of a statute under the Commerce Clausethe Fly case itself is an example 0 8 -but the fact that trivial instances and de minimis applications are nonetheless within the scope of congressional power invariably dooms such challenges. The Court decides the constitutionality of legislation under the 106. Wirtz, 392 U.S. at 196 n.27. 107. See Envtl. Brief, supra note 52, at 1 (contending that the case "is about all of the more than 500 species that occur in only a single state, for the if the Constitution prevents the federal government from extending meaningful protection to the Delhi Sands flower-loving fly, then it almost certainly prevents that same government from extending such protection to the others"); U.S. Brief, supra note 28, at 1 (describing the issue presented in the case as " [w] hether Congress has power under the Commerce Clause to prevent the extinction of species by prohibiting takings of species listed as endangered, even where a particular species lives entirely within one State"); NA-B Brief, supra note 62, at 17 (indicating that the mu- Commerce Clause on an all-or-nothing basis. But it does not say why. Even so, the de minimis applications and trivial instances language does not allow Congress to regulate anything so long as the substantial effects of an activity on interstate commerce are greater than the trivial effects. Consider the meaning of the necessary and proper clause in this context. Justice Black once wrote that "it has long been held that the Necessary and Proper Clause ... adds to the commerce power of Congress the power to regulate local instrumentalities operating within a single State if their activities burden the flow of commerce among the States." 10 9 So stated, the Necessary and Proper Clause explains the substantial effects test -the third prong of Lopez -but it still requires a showing that the regulated activity affects interstate commerce when aggregated with similar activities. The activities must still be similar, so the aggregation question still remains. A broad reading of what is necessary and proper would justify, for example, the regulation of any activity affecting any natural object pursuant to the Earth Preservation Act hypothesized above. It thus violates the Lopez command that a permissible Commerce Clause test cannot allow Congress to regulate everything.
What, then, do the de minimis and trivial instances statements mean? The best explanation appears in Judge Baldock's opinion sustaining an application of the Hobbs Act: "if a statute regulates an activity which, through repetition, in aggregate has a substantial affect on interstate commerce... 'the de minimis character of individual instances arising under the statute is of no consequence."'1 0 This reading clarifies that the de minimis principle attaches only after the threshold determination has been made that the aggregated effects on the activity on interstate commerce are substantial. That requires the appropriate level of aggregation to be decided first, and if the effects of the activity once aggregated are substantial, the fact that a particular case involves an instance that does not itself affect interstate commerce does not push that instance outside the scope of congressional power. Again, as Judge Baldock explains, Lopez does not "require the government to show that individual instances of the regulated activity substantially affect commerce.""' Thus the fact that one individual Delhi Sands 109. Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 271 (1964) Flower-Loving Fly, or grizzly bear, or bald eagle is not related to interstate commerce does not limit the scope of the ESA's takings provision so long as the individual is part of a group whose aggregate effect on interstate commerce is substantial. That approach reconciles the Lopez insistence on a Commerce Clause test that does not justify every federal statute with the Lopez acceptance of the de minimis application principle. But the Supreme Court has never stated this view, and it is not the only possible reading of the contested statements. Judge Wald's broader approach to aggregation and her reading of the de minimis principle draws some support from cases in other contexts that decline to inquire about the specific regulated activity so long as a general federal statute imposes the regulation. CERCLA, for example, imposes liability on parties who were involved in the disposal of hazardous wastes. Most courts to consider commerce challenges to the statute have inquired about the relationship between the improper disposal of hazardous wastes and interstate commerce. 11 2 The only court of appeals to consider the issue relied upon a narrower category -the disposal of hazardous waste at the site of production -though the court found it unnecessary to actually decide the appropriate category. 11 3 No court has demanded proof of the relationship between the particular hazardous waste disposed by the defendant and interstate commerce, nor has any court taken the additional step of requiring a connection between a particular kind of hazardous waste -such as PCBs, zinc, lead, arsenic -and interstate commerce. Similarly, many civil rights statutes aggregate the effects of discrimination based on race, sex, age, and other biases without any suggestion that a narrower category -say, only race discrimination -is appropriate for Commerce Clause purposes.
That does not mean that all endangered species can be treated alike, though. Each type of discrimination exists in each state; there is no intrastate type of discrimination paralleling the existence of endangered species that live in only one state. Nor is there anything special about each specific hazardous substance, whereas the reason for protecting endangered species is that each species is unique. We may not be concerned if a deer gets killed because there are plenty of other deer, but if a Fly -or worse, a bald eagle -gets killed, we worry because that could lead to the extinction of the species. It is the loss of a species and its effect on biodiversity that concerns us more than the loss of an individual animal, plant, or insect.
In sum, the effort to employ the aggregation principle to use the effects of endangered species generally on interstate commerce to justify the regulation of the Fly's habitat fails because that kind of aggregation would justify any federal legislation. Lopez teaches that such a result is impermissible. The narrowest view of aggregation is misplaced, too, because it would demand a showing of a relationship to interstate commerce in every individual case. That is the equivalent of requiring each federal statute to contain a jurisdictional statement, but Lopez did not go so far as to hold that such a jurisdictional statement is the only way to comply with the limits of the Commerce Clause. The correct answer lies somewhere in the middle, between aggregating everything and aggregating nothing, with Congress given deference to choose what activities to combine -provided it explains why.
B. The Potential Effect Problem
Even if we do not receive any benefit from the Fly now, it is possible that in the future the Fly could become valuable to human society and exert a substantial effect on interstate commerce. 114 Congress was well aware of "the unknown uses that endangered species might have and about the unforeseeable place such creatures may have in the chain of life on this planet."" 5 The stories of other species that were once thought worthless but which later yielded valuable medicinal, nutritional and other services counsel humility before one dismisses the potential benefits of the Fly. But the potential effect argument will always be available because anything is possible. It was conceivable that the possession of guns near a school could have a dramatic effect on interstate commerce, yet that speculative possibility was not enough to persuade the 114. It is also possible that the Fly is already related to interstate commerce, but our limited understanding of natural processes prevents us from realizing that fact. That is the essence of Judge Wald's ecosystem argument: every species, including the Fly, has an actual effect on interstate commerce because every species is crucial to its ecosystem. That argument differs from the one discussed in this section because here I consider potential effects of Court that the Commerce Clause justified the statute in Lopez. Indeed, the scenario described in Lopez sounds more likely than the potential dire consequences of the loss of the Fly. 117. See United States v. Wilson, 133 F.3d 251, 257 (4th Cir. 1997) ; see also United States v. McHenry, 97 F.3d 125,132-33 (6th Cir. 1996) the same scarcity reduces the amount of commerce that can actually occur in a species. In short, if the constitutionality of protecting an endangered species requires that the species be widespread and familiar to consumers, maybe our constitutional jurisprudence has achieved terminal silliness after all. 121 The dilemma, therefore, is to avoid either a Commerce Clause test that empowers Congress to regulate any potential effects or a test that denies Congress power unless an activity is currently involved in interstate commerce. Preseault v. Interstate Commerce Commission 22 suggests a solution. In Preseault, the Court rejected a Commerce Clause challenge to the National Trail System Act Amendments of 1983, which Congress enacted to preserve railroad rights-of-way that are not currently in service. The Court held that the statute was permissible under the Commerce Clause because it was "reasonably adapted to the goal of encouraging the development of additional recreational trails."'12 Further, the Court held that Congress could protect the rights-of-way for future railroad use because "Congress apparently believed that every line is a potentially valuable national asset that merits preservation even if no future rail use for it is currently foreseeable."' 1 24 Thus the government and the environmentalists in the Fly case relied on Preseault for the proposition that the protection of potential future value in interstate commerce is within Congress's authority under the Commerce Clause.'25 A potential effect on interstate commerce moves a step beyond an actual effect on interstate commerce, and the Court might not be willing to take that step. It becomes more attractive, though, as the likelihood that the effect will actually materialize increases. The statute in Preseault relied upon a future effect that, while not currently foreseeable, was predicated on the occurrence of the identical effect before. The protected land had been used for railroads in 121. Cf Romer v. Evans, 517 U.S. 620, 636 (1996) (Scalia, J., dissenting). I am not the first to make this observation. See Building Indus. Assn. v. Babbitt, 979 F. Supp. 893, 908 (D.D.C. 1997) .
122. 494 U.S. 1 (1990) . 123. Preseault, 494 U.S. at 18; see also 494 U.S. at 18 (describing the congressional intent "'to preserve established railroad rights-of-way for future reactivation of rail service, to protect rail transportation corridors, and to encourage energy efficient transportation use"' as "valid congressional objectives") (quoting H.R. REp. No. 98-28, at 8 (1983) and S. REP. No. 98-1, at 9 (1983) the past, and the continued existence of the rights-of-way supported the probability that the land would be used that way again. Such knowledge of a past effect on interstate commerce distinguishes Preseault, and a Commerce Clause test fashioned upon it, from a general willingness to allow Congress to enact any legislation based on speculation that an effect on interstate commerce will occur at some point in the future.
This approach will produce mixed results for the ESA's takings provision. For species that were once involved in interstate commerce, the probability of a future effect is high if the ESA achieves its goal of eliminating the threat to the species. Eagles fall in this category, 126 as do alligators and gray whales. 12 7 For species like the Fly that were never involved in interstate commerce, the probability of a future effect is much lower and depends upon the discovery of a value that heretofore has been hidden. There are probably more of the latter kind of species than the former. The ability to regulate those species that have never affected interstate commerce necessitates either a broad aggregation principle such as that questioned above, or a broad reading of the ability of Congress to regulate future, yet substantial, effects.
Thus Congress should be able to use its Commerce Clause power to regulate some but not all future substantial effects on interstate commerce. Insisting upon a sufficient likelihood that the expected substantial effect will actually occur avoids the Lopez fear of allowing Congress to do anything in the name of what might happen someday. Congressional findings take on an added importance in this context as a way of demonstrating to the Court that even though the requisite effect has yet to occur, there is good reason to believe that it will. With no such reason for anticipating that the Fly will have such an effect on interstate commerce, the future effect must come instead from the lessons of endangered species generally, which requires the invocation of the aggregation principle. But that principle cannot be stretched to protect the Fly. 126. See United States v. Bramble, 103 F.3d 1475 , 1481 (9th Cir. 1996 127. See U.S. Brief, supra note 28, at 20 n.9.
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C. The Choice of Activity Problem
Though they reached different conclusions, Judge Sentelle and Judge Wald both concentrated on the relationship between the object of congressional protection -endangered species -and interstate commerce. Judge Henderson, by contrast, focused on the activities that threatened to doom the Fly. The difference is stark. If the connection between the hospital and interstate commerce is sufficient, then most of Judge Wald's opinion was unnecessary, and most of Judge Sentelle's dissent was misdirected.
The appeal of this approach grows when it is compared to the actual strictures of the ESA. The challenged provision of the statute, as interpreted by the Fish & Wildlife Service, forbids any action that substantially interferes with the habitat of an endangered species. Building a hospital on top of one of the few remaining homes of the Fly falls within that provision, as does building a residential subdivision in the same place. San Bernardino and the home builders desire to engage in activities that the ESA's takings 'provision prohibits. Their activities, moreover, would substantially affect interstate commerce. The analysis is exceptionally straightforward, but it indicates that Judge Henderson was right.
Further proof comes from the Court's decisions upholding statutes that prohibit the use of the channels of interstate commerce for purposes that Congress deems immoral. Congress has enacted statutes prohibiting the transportation of numerous people and things across state lines for immoral purposes, and the Court has sustained them all.
12 8 In each instance, the statute is motivated by a desire to protect someone or something that is affected by commerce, rather than something that affects commerce itself. The ESA's takings provision operates in the same manner. For many, the extinction of a species is an immoral act that should be excluded from interstate commerce to the extent possible. Bans on the sale of an endangered species are the most obvious way of keeping rare animals and plants out of interstate commerce, but they are not the only way. The takings provision serves the same purpose to the extent that it applies to activities -like the construction of a hospital or a subdi-vision -that rely upon materials and workers involved in interstate commerce. Recall that the ESA's takings provision states that it is illegal "to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct." 129 The prohibition refers to those who engage in the harmful conduct, not to the protected species themselves. It regulates activities like building a hospital in the Fly's habitat; it does not regulate the Fly itself. As far as the law is concerned, the Fly is free to do whatever it wants.
The takings provision reveals the ambiguity in the definition of the "activity" that substantially affects interstate commerce. This choice of activities problem necessitates an often unconscious decision to focus on a statute's means or a statute's ends for purposes of measuring the relationship of the activity to interstate commerce. Consider the challenges to the Freedom of Access to Clinic Entrances Act (FACE), 130 the statute enacted by Congress in 1994 in response to protests at abortion clinics. FACE criminalizes a variety of threatening activities that impede access to or intentionally damage abortion clinics. The statute has been challenged on Commerce Clause grounds, albeit unsuccessfully, by protesters whose conduct has ranged from peaceful to violent. When looking for the requisite connection to interstate commerce, most courts have emphasized the ways in which the clinics are related to interstate commerce. 13 ' Only occasionally has a court considered the relationship between the protesters and interstate commerce.
32
In this context, FACE stands on stronger ground if the relevant activity is defined by reference to the ends of the statute rather than its means. It is easier to make the link between abortion clinics and interstate commerce than to make the link between abortion protesters and interstate commerce. 3 3 This is the opposite of the ESA, where the means of the statute -prohibiting habitat destruction -are more closely related to interstate commerce than the end of protecting endangered species, however local the species may be. In other words, FACE protects a typically interstate activity by regulating typically intrastate actors, while the ESA protects typically intrastate creatures by regulating typically interstate activity.
The FACE cases could suggest that the activity that must be substantially related to interstate commerce is defined by the ends of the statute, rather than its means. If that were so, then the appropriate question under the ESA is whether an endangered species has a substantial effect on interstate commerce, so Judge Henderson's focus would be wrong. But either the means or the ends should be able to provide the requisite connection to interstate commerce. Surely the fact that a species is sold in stores across the country serves to justify congressional regulation of that species. That being so, the fact that an interstate activity threatens an intrastate species suffices under the Commerce Clause too. If, for example, Congress enacted a statute providing that "the construction of any facility with a substantial relationship to interstate commerce shall be illegal if such construction threatens the habitat of an endangered species," that would seem to fall squarely within the third line of cases listed in Lopez (and perhaps the other two lines of cases as well).
3 4 The application of the ESA to the construction of a hospital or a housing development in the Fly's habitat is indistinguishable from that hypothetical statute.
San Bernardino County loses on this view because of the substantial relationship of the hospital to interstate commerce. That effect also means that Congress has the power to regulate all of the hospital's activities, ranging from environmental to employment to health concerns, so long as Congress acts consistently with other constitutional provisions. A theory that empowers Congress to adopt such all encompassing regulation will surely offend some, but 133. The point is relative: some abortion protesters have a substantial relationship to interstate commerce themselves, but many more abortion clinics have a much stronger relationship.
134. See United States v. Lopez, 514 U.S. 549,' 558-59 (1995) (stating that "Congress' commerce authority includes the power to regulate those activities having a substantial relationship to interstate commerce, Le., those activities that substantially affect interstate commerce" (citations omitted)).
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That does not mean that Congress can prohibit all of the activities that threaten the Fly's habitat. Judge Henderson and Judge Wald both emphasized that their theories allowed federal regulation only where it was interstate commerce that threatened an endangered species. 135 Takings of endangered species habitat that do not result from such interstate commercial activities lie beyond Congress's power. Three of the threats to the Fly's habitat illustrate the kinds of issues this distinction raises. The Fly suffers from (1) the recreational use of off-road vehicles (ORVs) that crush the Fly's habitat and interfere with its breeding, (2) the presence of non-native plants that alter the ecological balance upon which the Fly depends, and (3) the trampling of land -or Flies themselvesby people walking in the area.' 36 These activities raise difficult Commerce Clause questions even under the theory that allows Congress to regulate the hospital and other construction within the Fly's habitat.
The hardest case for Congress to regulate would involve children walking barefoot across the Fly's habitat on their way to school. Lopez holds that any relationship to the school is inadequate to support Commerce Clause jurisdiction, 13 7 and the children themselves offer no alternative justification for federal legislation. Transplanting a mustard plant from one's garden into the Fly's 135. See National Assn. of Home Builders, 130 F.3d at 1048 (Wald, J.) (finding the takings provision within congressional authority in cases "where the pressures of interstate commerce place the existence of the species in peril"); 130 F.3d at 1059 (Henderson, J., concurring) (noting that the takings provision "here acts to regulate commercial development of the land inhabited by the endangered species"); 130 F.3d at 1060 n.6 (Henderson, J., concurring) (explaining that "[t]he rationale on which I rely permits regulation only of activities (including land use) that adversely affect species that affect, or are involved in, interstate commerce"). Note that while the latter statement in Judge Henderson's opinion is ambiguous, the context shows that she must mean that the activities, not the species, "affect, or are involved in, interstate commerce."
136. See FWS Fly Listing Decision, supra note 2, at 49,884; FLY DRA"r REcovERY PLAN, supra note 2, at 13-14 (detailing these threats to the Fly); see also FWS Fly Listing Decision, supra note 2, at 49,881 (advising that all of the five remaining populations of the Fly "are threatened by urban development activities").
137. See Lopez, 514 U.S. at 563-66 (rejecting the government's argument that possession of a firearm in a local school zone substantially affects interstate commerce).
habitat presents a similarly problematic case. 138 If the Commerce Clause reaches such activities, then it reaches anything.
It is not much easier to reach the ORV users, other trampling activities, and other ways of introducing non-native plants. Presumably, the ORV users enjoy their vehicles within the borders of California, and it is even more likely that anyone walking through the Fly's habitat will stay within the state. Thus the only way that Congress could reach such activity would be to regulate based on the interstate movement of the equipment itself. Most ORV manufacturers are located outside of California, so Congress could attempt to regulate the use of ORV's in endangered species habitat in the same way that Congress regulates a hospital because of its interstate connections. But that principle could be stretched to the point at which Congress could regulate anything. Children who trample the Fly's habitat on their way to school would seem to be the quintessential local activity outside the scope of the Commerce Clause, but one can imagine Congress trying to reach even that activity based on the out-of-state manufacturer of the children's Nike shoes -and the shoes quite literally would be the instruments of the habitat's destruction. 139 The same theory would hold that planting a 49$ packet of mustard seeds bought at a local hardware store but produced out-of-state is within the scope of the Commerce Clause.
These cases take the Commerce Clause a step beyond the regulation of the hospital, the traffic intersections, and the construction of the residential subdivisions. Interstate commerce plays an ongoing role in each of those cases: doctors and patients and suppliers travel to the hospital once it is operating, cars on interstate trips use the roads, and the construction of residential homes involves materials and workers from outside of California. Likewise, the hotel and restaurant at issue in the Civil Rights Act cases relied upon outof-state guests and food, respectively, on a continuing basis. The ORV users, children wearing Nike shoes, and gardeners planting seeds are different. The interstate connection in each of those cases has ceased. To allow Congress to regulate those activities anyway would, in Professor Gunther's words, drain the substantive content 138. See FLY DaRr RECOVERY PLAN; supra note 2, at 13 (noting that non-native plants such as mustard, Russian thistle, horehound, cheeseweed and many species of introduced grasses severely degrade the Fly's habitat because they affect the soil and available moisture). 5, 1963 letter from Gerald Gunther to the Department of Justice regarding the proposed Civil Rights Act which stated that "the substantive content of the commerce clause would have to be drained beyond any point yet reached to justify the simplistic argument that all interstate activity may be subjected to any kind of national regulation merely because some formal crossing of an interstate boundary once took place, without regard to the relationship between the aim of the regulation and interstate trade"). The inadequacy of these kinds of relationships is further illustrated by the cases where the connection to interstate commerce did not even satisfy the minimal requirements of a statute containing a jurisdictional statement. See, e.g., United States v. Denalli, 73 F.3d 328, 330-31 (11th Cir. 1996) (holding that delivering memos printed on a home computer to colleagues at work did not provide a sufficient nexus to interstate commerce); United States v. Pappadopoulos, 64 F.3d 522,526-27 (9th Cir. 1995) (holding that the provision of natural gas from out-of-state did not place a residential home within the scope of the Commerce Clause).
141. See Merritt, supra note 139, at 691-92; Merritt, supra note 15, at 678-82; see also United States v. Hicks, 106 F.3d 187, 189 (7th Cir. 1997 ) (Posner, J.) (commenting that the Commerce Clause argument rejected in United States v. Lopez would require "a pretty elongated and speculative chain of causation, which if accepted might allow Congress to regulate any activity at all").
142. Merritt, supra note 15, at 679; see also id. at 681 (indicating that "some measure of the directuess of the effect on interstate commerce" is part of this test and that a host of factors are relevant in determining whether the requisite proximity exists The idea has broader significance, though, because it offers a means by which activities affected by interstate commerce can be separated from those that are not. That separation, in turn, answers Judge Sentelle's concern that allowing Congress to regulate activities affected by interstate commerce, instead of those that affect interstate commerce, places everything within the scope of the Commerce Clause.-44
III. CONCLUSION
The Fly is a relative latecomer to our nation's debate over Congress's commerce power. It raises new questions, though, that transcend the traditional disputes about the meaning of commerce and the amount of effect needed to invoke congressional authority. Those questions do not necessarily lend themselves to answers that justify the ESA's protection of the Fly. Judge Wald's need to rely upon a broad aggregation principle and the potential effects of the Fly reveals the inability of the Court's existing precedents to readily encompass the Fly. If Lopez was serious about rejecting any understanding of the Commerce Clause that would justify any federal action, then the focus of Judge Wald's opinion may not save the Fly. Judge Henderson suffers from no such problem. The hospital is engaged in interstate commerce, the hospital could wipe out the Fly, so the hospital may be subjected to the regulation of the ESA. By contrast, activities that lack a substantial relationship to interstate commerce lie outside the scope of the Commerce Clause no matter how damaging they are to the Fly.
Even if Judge Sentelle's analysis prevails and the Supreme Court holds in a future case that the Commerce Clause does not authorize the application of the ESA to the habitat of species that are located in only one state, that would not doom federal efforts to protect endangered species. The takings provision might be defensible under the treaty power or under the Property Clause. 145 Alternately, the ESA bans trade in endangered species, which even ing) (questioning the use of causation principles when interpreting the ESA's takings provision).
144. See National Assn. of Home Builders v. Babbitt, 130 F.3d 1041, 1063 (D.C. Cir. 1997) (Sentelle, J., dissenting) (contending that the focus on things that affect the Fly's habitat "improperly inverts the third prong of Lopez and extends it without limit").
145. See Missouri v. Holland, 252 U.S. 416 (1920) [Vol. 97:174
Judge Sentelle concedes is justified by the Commerce Clause. 1 46 The ESA also authorizes the federal government to purchase the habitat of endangered species to be managed for the preservation of the species. 147 The purchase of endangered species habitat avoids the Commerce Clause controversies and the allegations that the takings provision works a constitutional taking of private property requiring just compensation to the landowner. Also, most states have acted to protect the endangered species in their midst, and private organizations such as the Nature Conservancy spend millions of dollars each year acquiring endangered species habitat so that they can preserve it. The Fish & Wildlife Service has also employed public education campaigns to persuade private individuals to protect endangered species like the Fly. 148 But as worthy as these efforts have been, Congress remains unpersuaded that they can replace the protective function served by the ESA's takings provision. So the Commerce Clause fights will continue. The questions are different now, but the underlying debates about the meaning of our federal system remain the same. What we do not yet know is whether the understanding of federalism that produced Lopez and other recent decisions will be the understanding that influences the answers to those questions. For that we must wait because the Court declined to meet the Fly. 1, 82 (1997) (arguing that "federal ownership, not regulation of private land uses, should be the centerpiece of our national biodiversity conservation strategy").
148. See FLY DRAFr RECOVERY PLAN, supra note 2, at 35 (proposing a public outreach effort to teach people about "the unique and vanishing ecosystem that the Delhi sands flower-loving fly represents").
